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SUMMARY OF ARGUMENT

Plaintiffs’ claims can be divided into two categsi (1) claims based on policies created
by high-ranking officials outside of the Metropalit Detention Center (“MDC”) and (2) claims
based on individual acts by low-level personnehatMDC. The pleadings in this case — which
consist of Plaintiffs’ voluminous Fourth Amendedr@alaint and the exhaustive findings by the
Department of Justice’s Office of Inspector Genarebrporated into the Complaint by the
Plaintiffs — establish that neither category ofrolais sufficiently attributable to former-warden
Dennis Hasty to permit Bivensclaim for damages.

As to the first category of claims, Hasty was mspble forimplementinghe policies at
issue at the MDC,; yet any alleged unconstitutidpati such policies could not have been
known to him at that time. The June 2003 OIG Reépewhich Plaintiffs incorporate into their
Complaint but ignore where inconvenient — demotesrehat senior Bureau of Prisons (“BOP”)
officials directed Hasty to implement these pobaimder a cloak of legitimacyi-e., that the
9/11 detainees were probably connected to terraasustncould be dangerous. Hasty had no
reasonable basis to question the validity of thpediey determinations, particularly in the
aftermath of a wide-scale terrorist attack, whicdswleclared a national emergency. Thus, even
were this Court to determine now that these pdiwielated the Plaintiffs’ constitutional rights
in some fashion, Hasty is entitled to qualified iomity because his actions in following
“facially valid” orders were objectively reasonabieder the circumstances.

The second category of Plaintiffs’ claims shoutddismissed because there is no basis
for imputing individual liability against Hasty fallegedly abusive acts by low-ranking MDC

personnel. Knowing that they cannot connect Hasguch conduct by direct participation,

! “The September 11 Detainees: A Review of the Treatrof Aliens Held on Immigration Charges in

Connection with the Investigation of the SeptenideAttacks” (June 2003) (“OIG Report” hereinafter)

1
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Plaintiffs attempt to impute liability in other wayhat do not stand up under scrutiny. Plaintiffs
allege various types @assivesupervisoryconduct by Hasty. Under the Supreme Court’s
teachings imAshcroft v. Igbgl129 S. Ct. 1937 (2009), and cases from couttsisnCircuit
interpretinglgbal, none of these allegations are sufficient to statkaim forBivensrelief.
Therefore, Hasty is entitled to dismissal on theaens as well.

ARGUMENT

Plaintiffs’ Claims That Rely on Policies Created byHasty's Superiors Should
be Dismissed Because His Actions Were ObjectivelyeRsonable

As explained in his Memorandum of Law in Supporhigf Motion to Dismiss (“MTD”),
Hasty is entitled to qualified immunity for clairtfsat arise from policies and directives set at
levels above Hasty. These policies include theritmnications blackout” (Claims 4 and 5) and
the highly restrictive (but not abusive) conditioetated to detention in the ADMAX SHU
(which constitute parts of the due process andlgmogection allegations in Claims 1 & 2).

A natural outgrowth of the objectively reasonahleng of the Supreme Court’s qualified
immunity jurisprudence is the rule — well-estabéidhn this Circuit — that a subordinate official
is entitled to qualified immunity if he or she aptsrsuant to “facially valid” orders of his or her
superiors.SeeMTD at 5-14. Here, as demonstrated by Plaintfsurth Amended Complaint
(“Complaint” or “Compl.”), which includes the incoorated OIG Report, these claims are based
entirely on policies created by Hasty’s superidrha BOP. Hasty’s only “involvement” in the
actions and policies underlying these claims wasd-could only be — to perform the orders of
his superiors.ld. at 7-14. The OIG Report further establishes thaihé specific context of the
events at issue — namely, in the immediate aftdrrobthe September 11 attacks — plausible,

indeed compelling, grounds for the policies atéssxisted. Thus, even at the pleadings stage, it
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is clear that Hasty was objectively reasonablesrbklief that the challenged policies were
facially valid, and he is entitled to qualified immity as a matter of law for these clainid.

A. Hasty’s Only Role in the Events Related to These @ims Was to
Follow the Orders of His Superiors.

1. The OIG Report’s Findings Contradict Plaintiffs’ Assertions.

The OIG Report establishes that the decision ta@dloe 9/11 detainees in the ADMAX
SHU, with its inherently restrictive conditions,dato institute a communications blackout were
made by BOP officials at levels above HasBeeOIG Report at 19 (“the BOP made several
decisions regarding the detention conditionsinclud[ing] housing the detainees in the
[ADMAX SHU], implementing a communications blackpand classifying the detainees as
Witness Security (WITSEC) inmates.”). As such, tifasMTD correctly stated that “the BOP”
made these decisions. MTD at 7-8.

Unable to avoid these OIG findings, Plaintiffs fseced to advance the implausible idea
that the BOP officials making these decisions mayehactually been Hasty and Associate

Warden, James ShermanSeeOpp. at 47 (“the OIG report neither affirms nonigs . . . Hasty

2 Although Plaintiffs now ask the Court to ignohe tOIG Report where it undermines their claims,

Opp. at 32 n.11, the Seventh Circuit explains pheaintiffs cannot instruct the court to ignore a&dment
they attached to the pleadings just because is flueir claims: “A plaintiff may plead himself oot
court by attaching documents to the complaintitiiditate that he or she is not entitled to judgnient
Thompson v. lll. Dep’t of Prof’| RegulatipB800 F.3d 750, 754 (7th Cir. 2002) (quotation amakion
omitted). Moreover, “when a written instrument tadicts allegations in a complaint to which it is
attachedthe exhibit trumps the allegatioisld. (quotation and citation omitted) (emphasis in iowd).
See als&oncelik v. Savient Pharm., Iné&No. 08-cv-10262, 2010 WL 3910307, at *5 (S.D.NSépt. 29,
2010) (plaintiffs “cannot premise their claims diegations flatly contradicted by [ ] incorporated
documents.”) (citingsant v. Wallingford Bd. of EAud9 F.3d 669, 674 (2d Cir. 1995)).

Plaintiffs’ citation toGantandIn re Rickel & Assocgciting Gan) is inapposite. liGant the
Second Circuit held that where a plaintiff claimohigcrimination attached to the complaint a report,
written by the defendants, allegedly containingdadtatements evidencing discriminatory intent, the
court would not consider the allegedly false staet®mas having been incorporated for their trih.
doing so, the court cited the example of a pldictdiming libel, who may attach the allegedly lines
writing without the risk that the court will deemug all libels in it. See Gant69 F.3d at 674. Thus, “[a]n
appended document will be read to evidence whiatdntestably showsnce one assumes that it is what
the complaint says it ir, in the absence of a descriptive allegatibat it is what it appears to be)ld.

(continued...)

3
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and Sherman’s role in setting policy . . . .”). ddaand Shermado work for the BOP, but the
OIG Report makes clear that these decisions wede ragthehighest level®f the BOP +.e.,
BOP Director Kathleen Hawk Sawyer, Assistant Dive¢br Correctional Programs Michael
Cooksey, and Northeast Region Director David Rardamd in conjunction with FBI direction.
For example, Hawk Sawyer explained that the “detsnwere held under these
restrictive detention conditions, in part becaleBOP did not know who the detainees were or
what security risks they might present to BOP saff facilities.” OIG Report at 112. In fact,
these were “not new policies created speciallyierdetainees. Rather, the policies were
longstanding BOP practices for housing inmates presented special security concernisl”
The OIG Report also explains that Cooksey’s “Octdbmemorandum directed all BOP
staff, including staff at the MDC, to continue hiolgl September 11 detainees in thest
restrictive conditions of confinement possible .” Id. at 116 (emphasis added). According to
Cooksey, “the BOP decisions were based on the B@driserns about potential security risks
posed by the September 11 detainedd.’at 19. He also noted that “the BOP made the wecis
to impose strict security conditions in part beeatie FBI provided so little information about
the detainees and because the BOP did not readhy kvhom the detainees wereld. The
BOP, therefore, reasonably decided “to err on ithe of caution and treat the September 11
detainees as high-security detaineds.” Similarly, Rardin “directed wardens in his region
[which included the MDC] not to release inmatessiied by the BOP as ‘terrorist related’

from restrictive detention in SHUSs ‘until furtheotice.” Rardin also ordered a communications

(continued...)

(emphasis added). Here, Plaintiffs append the R¢@ort as an exhibit to provide the “well-
documented” factual basis for their claims (Corfi@. n. 1) — and the court should interpret it asu
Plaintiffs cannot simultaneously instruct the cdarignore the document where it undermines their
allegations.
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blackoutfor September 11 detainees . . Id! at 113 (emphasis added). Finally, Hawk Sawyer
explained that the practice of “MDC officials plaxj] all incoming September 11 detainees in
the ADMAX SHU without conducting [a] routine indowalized assessment . . . resulted from
the FBI's assessment and was not the BOP’s ‘calDIG Report at 112. Certainly, then, none
of this wasHasty’s“call” either.

Given the wealth of factual details in the OIG Repine most Plaintiffs can say is that
the OIG Report does not address Hasty’s role gsiilehce in the OIG report . . . does not
contradict Plaintiffs express allegations.” Opp4a. Yet Plaintiffs cannot deny that the OIG
Report unequivocally attributes the formation a#gé policies to government officials above
Hasty. The OIG conducted an exhaustive invesbgat determine the reasons for the 9/11
detainees’ confinement and treatment at the MD@e ifivestigation “focused on the treatment
of aliens who were held on federal immigration gesrin connection with the September 11
investigation,” which included a detailed investiga into issues relating to (a) the alleged
violations based on the policy decisions concerf/lantiffs’ assignment to the ADMAX SHU,
(b) the conditions of confinement they experiendadng their incarceration, (c) the length of
their detention, and (d) the “communications bladko SeeOIG Report at 4. For each of these
challenged policies, the OIG made explicit findiagsto how — and by whom — the policy was
created.SeeMTD at 7-14. Indeed, the scope of this investmaincluded the role of

supervisory officials at the MDC, such as the wasfe

3 The OIG “conducted more th&0 interviews of officials at the FBI, INS, BOP, atitk

Department of Justice regarding their involvemandéveloping and implementing the policies
concerning the apprehension, detainment, investigeand adjudication of September 11 detaineescase
* * * During our fieldwork at the MDC and Passaree interviewed the wardens, supervisors,
correctional officers, medical staff, and other éoyees who had contact with or oversight of Sepegmb
11 detainee’. OIG Report at 7 (emphasis added).

5
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Thus, the OIG Report’s “silence” on Hasty’s roleans much more than Plaintiffs allow.
Far from being merely inconclusive — these OIGifigg affirmatively demonstrate that Hasty
had no involvement in the creation of these pddiciit instead was only following his
superiors’ orders. As such, the OIG Report fatedigtradicts Plaintiffs’ claims for individual
liability and monetary damages against Hasty.

2. Plaintiffs’ Allegations Fail to Establish a PolicySetting Role
For Hasty.

Even beyond the OIG Report-component of Plainti@emplaint, allegations in the body
of the Complaint also fail to establish Hasty'seral setting the challenged policies. First, the
only true policy-setting conduct in the Complamiiscribed to the executive-level officials in
Washington. For example, Plaintiffs allege thatrfer Attorney General Ashcroft was “the
principal architect of the policies and practichaltenged” in this case, and “[a]long with a
small group of high-level government employees pliincluded FBI Director Mueller and INS
Commissioner Ziglar], Ashcroft created the holdHurieared policy . . . [and] many of the
unreasonable and excessively harsh conditions wrdieh Plaintiffs and other class members
were detained . . ..” Compl. 1 21-23. Plaistdfso allege that Ashcroft and Mueller met
regularly with a small group “and mapped out waysxert maximum pressure on the
individuals arrested in connection with the temsariinvestigation, including Plaintiffs and class
members.”Id. § 61. In fact, Plaintiffs contend, “[tjhe pungionditions in which MDC
Plaintiffs and class members were placed werdlitieet resultof the strategy mapped out by
Ashcroft and Mueller’'s small working groupld. § 65 (emphasis added). In addition, Plaintiffs
allege that “Mueller ordered that MDC Plaintiffscaclass members be kept on the INS Custody
list (and thus in the ADMAX SHU) even after locadFoffices reported that there was no reason

to suspect them of terrorismld. I 67.
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Second, even Plaintiffs’ allegations that relatecsiically to Hasty fall short in
establishing his policy-setting role. Plaintiftg'ief asserts that “Hasty and Sherman participated
in creating the policies that resulted in Plaistifirolonged detention in the ADMAX SHU, the
communications blackout, and other restrictiongypQat 46-47, but the citations to various
paragraphs of the Complaint are unpersuasive.instance, Hasty may have given the literal
“order” for the ‘creationof the ADMAX SHU,” Compl. 1 24 (emphasis added)t bs discussed
above, it was the BOP management that decidedusehiiie 9/11 detainees in the ADMAX
SHU and to “treat the September 11 detainees &sdagurity detainees,” with the resultant
restrictive conditions. OIG Report at 19. Manylod other sections of the Complaint that
Plaintiffs cite merely state that Hasty was “imp&atfing]” and “carry[ing] out” “Ashcroft,
Mueller, and Ziglar’s policy” (Compl. {1 68, 75,,78). And other allegations about Hasty's
role are contradicted directly by the OIG Repdiitislings, as noted above in Section I.A.1, and
should not be creditetl Seenote 2 supra

One other issue that bears mentioning is the dyn#mai Plaintiffs have created by
failing to include the senior BOP officials in thavsuit. Hawk Sawyer, Cooksey, and Rardin

played criticalpolicy-settingroles in the detention of the 9/11 detainees, wthe OIG Report

4 Furthermore, Plaintiffs’ assertions that the @tmt and OIG Report allege practices that

extended beyond those authorized by BOP are nstigsive. First, Plaintiffs claim there is “evidenc
cited by the OIG, along with Plaintiffs’ allegatigrthat the communications restrictions at MDCddst
longer and were more extensive than those order&0O supervisors.” Opp. at 47. As the OIG Report
further explains, however, this evidence concemdy specific acts by subordinate MDC employees.
See0IG Report at 131-34 (“MDC unit managers and colamsecontrolled the process for placing legal
telephone calls,” and citing specific instances meteunselors and unit managers failed to apprigyia
carry out their duties). Second, Plaintiffs clahmt Hasty was responsible for detaining Plaintiffisthe
ADMAX long past the time that they were clearedan§ connection to terrorism.” Opp. at 48.
However, the OIG Report makes clear that “the psder transferring the detainees from the ADMAX
SHU to the general population was centralized t&®B®@adquarters in Washington, D.C.,” and further
delays occurred only as a result of the time iktimofollow this process, or in some cases, due to
administrative errors. OIG Report at 127-129 &09.1

7
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makes clear, but Plaintiffs have not sued thedeial§> Plaintiffs try to find fault with Hasty
because “[w]hile [the] Washington D.C. Defendamtsist on the distance between themselves in
Washington and everything that happened at MDCraoByn, Defendants Hasty and Sherman
insist that what happened in Brooklyn was dictdteth Washington . . ..” Opp. at 45. But, as
discussed at length in the MTD and above, Hastynbaasserted that all policies were dictated
by the “Washington D.C. Defendants’e(, Ashcroft, Mueller and Ziglar). Instead, mostlo¢
policies at the MDC were dictated by the senior Bfifitials that Plaintiffs chose not to sue.
To the extent that there is a missing link in thain between the executive-level defendants and
the MDC-defendants, that is Plaintiffs’ fault.

In conclusion, the Complaint and OIG Report dematstthat Hasty was following the
orders of his superiors with regard to Plaintifi8aims 4 & 5 and parts of Claims 1 &2.

B. The Orders from Hasty’s Superiors Were Facially Vaid.

1. The Complaint and OIG Report Show That Hasty Acted
Reasonably.

As demonstrated in the MTD, Hasty had reasonaldergts to believe that the policies
created by his superiors were legally valid bagethe totality of the circumstances and facts
known at the timeSeepp. 7-14. Plaintiffs retort that the orders bystyés superiors were

facially invalid and unreasonable, Opp. at 48-4it,Rlaintiffs are mistaken. In support of their

> These officialsveresued in the parall@imaghrabyigbal case, 1:04-cv-01809-JG-SMG.

6 Of note, Plaintiffs’ assertion that qualified immity is rarely granted on a motion to dismiss has

no impact here. Opp. at 45-46. The cases citdeldintiffs merely reaffirm the well-established
standard applicable at the motion to dismiss staiggall of the cases acknowledge that a complaint
should be dismissed if the defendant’s entitlenbegualified immunity is apparent on the face & th
complaint and any attachments there$ee id Indeed, federal appellate courts, including$keeond
Circuit, have not hesitated to apply the qualifiednunity doctrine on a motion to dismiss when the
complaint (and any attachments thereto) estaldlisldéfendant’s actions were objectively reasonable.
SeeMTD at 5 n.2. Moreover, Plaintiffs’ assertions aontrary to the well-established principle that
gualified immunity should be resolved at the eatlif@ssible time in a cas&eeHunter v. Bryant502
U.S. 224, 227 (1991).
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position, Plaintiffs quote the OIG Report and stagg “the FBI's interest designation was based
on ‘little or no concrete information’ tying the tdénees to terrorism and the BOP’s housing
determinations were based on ignorance: ‘the B@mai know who the detainees were or what
security risk they might present.” Opp. at 49¢ting OIG Report at 18, 112). But this
argument fails to recognize that the objective waableness test focusasly on the
circumstances reasonably known to Hasty at the hieneeceived the orders, not on hindsight or
facts that he could not reasonably have kno#ee Anthony v. City of New Y8389 F.3d 129,
138 (2d Cir. 2003) (“[p]lausible instructions fraasuperior or fellow officer support qualified
immunity whereyiewed objectively in light of the surrounding cinestancesthey could lead a
reasonable officer to conclude that the necessaal justification for his actions exists”)
(citations omitted, emphasis added).

None of the OIG’s findings quoted by Plaintiffs cem information that Hasty knew or
reasonably should have known at the time. ThaEBlemay have lacked “concrete
information” regarding the detainees has no beasmghether Hasty was reasonable in his
belief at the time that the orders regarding tifeg&igh interest” detainees were facially valid.
Such findings are based on the OIG’s hindsightadweating information that was only known to
the FBI during the relevant time. OIG Report at 118 fact, the OIG Report acknowledges that,
at the time at issyehe FBI provided “so little information about thetainees” to Hasty’s
superiors at BOPId. at 19. Thus, the OIG Report establishes thatyHamild not reasonably
have known that the FBI's determination of the ohetes’ status was unfounded, if indeed that
was the case.

Plaintiffs also misconstrue the OIG Report in swagigg that the BOP officials did not
have a belief that “the detainees were associatdt@rrorism or dangerous in any way.” Opp.

at 49. The OIG Report makes clear that the Bi@melieve that the 9/11 detainees were
9
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suspected terrorists because they took the FBf'Ritgh interest” designation at face value. OIG
Report at 126-27. Although the OIG Report may mavesequently found that the FBI's
determination was based on incomplete or falsenmdtion, the critical fact for the qualified
immunity analysis is thait that timeboth the BOP and Hasty had a reasonable basaievé
that the 9/11 detaineesuld have had terrorist connectiobscause the lead investigative unit of
the federal government, the FBI, had made precibelydetermination Hasty could not have
reasonably known about flaws in the U.S. governfaenvestigation at that time, and his
reliance on the FBI's assessment was objectivelyaeable under the circumstandes.

Finally, Plaintiffs advance the faulty notion th#asty should not have relied on the
FBI's assessment because he “knew that the FBhbadformation linking Plaintiffs to
terrorism” because “[a]Jn MDC intelligence officgpdated Hasty and Sherman regularly about
the FBI's investigation . . . .” Opp. at 50 (cgiCompl.  69). A review of the Complaint,
however, reveals the flaw in this argument. Then@Glaint merely alleges that these purported
updates “demonstrated tbearth of informatiorconnecting MDC Plaintiffs and class members
to terrorism.” Compl. § 70 (emphasis added). ¥stthe OIG Report makes clear, this lack of
information about the detainees meant it was imptesto know “what security risks they might
present” and was exactly why senior BOP officidde ICooksey decided to treat Plaintiffs as
“high-security detainees.” Moreover, accordingite Complaint, one of the “updates” stated
that “the ‘FBI may have an interest’ in [Ahmed Kifi@]. No other information was provided.”
Id. Given the circumstances, this is hardly the yfp@formation under which Hasty reasonably

should have been expectedutulaterally overridethe orders of his BOP superiors and the FBI.

! Similarly, Plaintiffs’ reliance on a statementtire OIG Report “by one government official”

regarding problems with the FBI's investigationfeu$ the same flaw — the opinion of one DOJ attprne
about the FBI's investigation could not reasondtzlye been known to Hasty at the time he was
implementing the BOP’s directives. Opp. at 50iigitOIG Report at 65 n.50).

10
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2. Hasty Acted Lawfully.

Plaintiffs also assert that Hasty’s conduct wactiyely unreasonable because he
willfully disregarded agency regulations. AgaifaiRtiffs are incorrect. First, it is important to
note that Plaintiffs do not — and cannot — chaléetigginitial decision to assign Plaintiffs to the
ADMAX SHU as authorized by 28 C.F.R. § 541%2Zhe only issue that remains, therefore, is
whether Hasty should have known that the revievegulares in place at the time, based on the
circumstances reasonably known to him, were facialtalid. To be legally valid, Plaintiffs’
procedural protections need only be reasonablgli df the particular circumstanceSee
Magluta v. Sample875 F.3d 1269, 1279 n.7 (11th Cir. 2004) (rejerthe proposition that all
of the procedures mandated by the BOP regulati@ns wonstitutionally required). Indeed,
there is no reason whiellier and the applicable BOP regulations should havéikesty to
guestion the validity of the BOP’s orders to hdid Plaintiffs in the ADMAX SHU until cleared
by the FBI. Here — unlike imellier — Plaintiffs’ confinement and continued detentionhe
ADMAX SHU was based on an assessment made by thearigh was the appropriate agency
to make this determination because of the unigueieistances. Thus, if the MDC officials “did
not receive notification from BOP Headquarters thatFBI had cleared a September 11
detainee, the detainee’s monthly report was autcaigtannotated with the phrase ‘continue

high security,” without a hearing being conducte@!G Report at 118.

8 See Elmaghraby v. Ashcraito. 04-cv-1809(JG)(SMG), 2005 WL 2375202 (E.D.NS¢épt. 27,
2005)aff'd in part, rev'd in part and remanded sub ndgival v. Hasty 490 F.3d 143 (2d Cir. 200€kgrt.
granted, rev'd and remanded sub nom. Ashcroftbal]d29 S. Ct. 1937 (2009) (“The initial decision to
place a prisoner in a SHU is discretionary undePB&gulations, and thus there is no protectedtyiber
interest associated with that decision. To themhat plaintiffs here are alleging a denial oéd
process based upon their initial assignment tADBIAX SHU, that portion of the claim is dismisseq.”
(citing Tellier v. Fields 280 F.3d 69, 82 (2d Cir. 2000)).

o BOP officials were not in a position to questibe FBI's initial “of high interest” determination

— a determination that was driven by exceptiontibnal security concerns within the FBI's province.
(continued...)
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Even if Plaintiffs could show that the policy vitda their constitutional rights, the
critical issuehereis whether it was reasonable for Hastyaccept the policy dictated at that time
as facially valid. As demonstrated above, Plamtifverstate both the law and facts applicable to
this claim. Viewed in this light, it cannot be dahat Hasty’s actions in direct reliance on his
superiors’ facially valid directives were unreadolea

The same is true as to Plaintiffs’ argument regaydine communications blackout. It
was not unreasonable for Hasty to believe thatiteztive to institute a temporary
communications blackout was lawful in light of ttneparalleled security concerns created by the
MDC’s housing of potentially dangerous individualso were believed to have ties to the 9/11
terrorist attacks. Again, regardless of whethairfiffs are correct that this policy ultimately
resulted in a violation of constitutional rightsig Court may only consider the information
available to Hasty at that time in determining viteethis actions were reasonabfee, e.g.,
Anthony 339 F.3d at 138 (finding that qualified immunstyould only be denied if “no officer of
reasonable competence could have made the sanee ¢h@imilar circumstances”). The
September 11 detainees presented unique secunitgiets in extraordinary circumstances, and
these circumstances provided reasonable groundéieh to restrictemporarilythese

detainees’ communications with the outside wortusl this restriction was facially valid.

(continued...)

Nor would it have been appropriate for the BOPequire the FBI to produce — in a BOP hearing —
evidence supporting the continued detention oBthé detainees. Disclosing such evidence to Ffgint
could have compromised the FBI's ongoing investuggtas well as the broader response to the 9/11
attacks. Thus, a BOP hearing would have been sadlgslimited to inquiring as to whether or not a
detainee had been cleared by the assigned FBIsag@stsuch, it would have been a formality and a
waste of government resources. In this uniqueestnany alleged violation of the BOP’s regulatidnys
the failure to provide such a formal hearing causedeal injury, and thus did not, by itself, viida
Plaintiffs’ due process rights.

12
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In light of the above, Hasty’s role in these chadjed policies becomes clear: Hasty was
ordered by his superiors to institute certain pediat the MDC to handle the unprecedented,
exigent circumstances caused by the Septembetdckaion the United States. He was
informed by his BOP superiors — who presumably vireig position to judge — that Plaintiffs
were high-security detainees suspected of havimgrist ties to these devastating attacks.
Based on these unique and unprecedented circurastahwas reasonable for Hasty to believe
those orders were valid, and he acted reasonalotyglementing them at the MDC. It cannot be
said that “no officer of reasonable competencedbalve made the same choice in similar
circumstances,” and, therefore, Hasty is entittedualified immunity. Anthony 339 F.3d at 138
(citations omitted).

Il Plaintiffs Have Not Met Their Burden of Alleqing Hasty's Personal
Involvement as to the Remaining Claims

A. The Personal Involvement Standard for Supervisory ability Under
I gbal.

Plaintiffs seem to assert thgbal did not alter the pleading requirement for allegin
personal involvement by supervisory officials, tus is simply not the case. The Supreme
Court held explicitly that 8ivensplaintiff “must plead that each Government-offiaafendant,
through the official’sown individual actionshas violated the Constitution,” and that “knovged
[of] or acquiescence in” unconstitutional condgchot enough to impose supervisory liability.
129 S. Ct. at 1948, 1949 (emphasis added).

Beforelgbal, the Second Circuit rule was that a supervisofigiaf could be considered
“personally involved” — and, thus, held liable + gosubordinate’s unconstitutional conduct if

the supervisor’s conduct fell into one of five gaiges set forth itColon v. Coughlin58 F.3d
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865 (2d Cir. 1995}° However, because three of tBelon categories, and part of a fourth,
indisputably involvepassivesupervisory conduct, “[o]nly the first and parttbé thirdColon
categories padgbal’ s muster — a supervisor is only held liable it ##pervisor participates
directly in the alleged constitutional violationibthat supervisocreatesa policy or custom
under which unconstitutional practices occurreBegllamy v. Mount Vernon Hos@7-cv-1801,
2009 WL 1835939, at *6 (S.D.N.Y. June 26, 20@8fd, 387 Fed. Appx. 55 (2d Cir. 2010)
(emphasis added).

Although there has been some disagreement amotmigtdi®urts in the Second Circuit
on howlgbal impacts theColonfactors, theBellamyruling is hardly alone in reaching this
outcome. In addition to the series of cases drtddasty’'s MTD,seepp. 16-17, more decisions
have recently followedellamy’slead. InRivera v. Metro. Transit Auth. F. Supp.2d __, 09-
cv-5879, 2010 WL 4545579 (S.D.N.Y. Nov. 11, 201@ & 1983 action based on excessive
force and false arrest claims against police officethe court quotelellamywhere it states
that the passive-condudtbloncategories impose the exact types of supervisalpylity that
Igbal eliminated — situations where the superviguew ofandacquiescedo a constitutional
violation committed by a subordinatdd. at *4 (emphasis added). TReéveracourt gave its

full endorsement dBellamyin stating: “That view is persuasiveld. The court concluded that

10 UnderColon a supervisory official can be considered “perdignavolved” if he or she

“(1) participates directly in the alleged consiuial violation; (2) fails to remedy the violatiafter
being informed of the violation through a reporappeal; (3) creates or allows the continuatioa of
policy or custom under which unconstitutional pi@es occurred; (4) acts with gross negligence in
supervising subordinates who commit the wrongfts;aar (5) exhibits deliberate indifference to the
rights of inmates by failing to act on informatimdicating that unconstitutional acts were occigrin
Spear v. Hugle08-civ-4026, 2009 WL 2176725, at *2 (S.D.N.Y.\daD, 2009).
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even if the defendant-officials “thought that vitbbes occurred but looked the other way . . . that
would not be sufficient. "1d.**

B. Plaintiffs’ Objections to Bellamy Are Fundamentally Flawed.

In objecting to these courts’ interpretationi@ibal, Plaintiffs assert that eliminating some
of theColon categories for establishing supervisory liabiitguld run afoul of existing Supreme
Court precedent. Citingarmer v. Brennan511 U.S. 825 (1994), Plaintiffs contend that the
current standard for liability in an Eighth Amendmhelaim is the same as the fifolon
category that is eliminated undgellamy “exhibit[ing] deliberate indifference to the htg of
inmates by failing to act on information indicatitigat unconstitutional acts were occurring.”
Plaintiffs are correct that “deliberate indifferefiés the applicable standard fadirect liability in
Farmer, but what they critically fail to acknowledge atFarmerhasnothing to do with
supervisory liability.

As this Court undoubtedly knows, “supervisory llapi is not about liability for
inadequate “supervision” in the generic sense efitbrd —e.g, it is notapplicable to a prison
guard’s failure to “supervise” inmates in a prig@nd. Rather, “supervisory liability” is a term
of art that only applies to scenarios where a superis held liable for the improper conduct of
his or hersubordinate

In Farmer, the plaintiff brought 8ivensaction against prison officials for their failuie

protect him from violencat the hands of other prisone@nd the Supreme Court held that a

1" See alsdvicNair v. Kirby Forensic Psychiatric C{r09-cv-6660, 2010 WL 4446772, at *6
(S.D.N.Y. Nov. 5, 2010) (“Thégbal decision abrogates several of the categoriesp#rsisory liability
enumerated i€olon v. Coughlir); Mitchell v. City of New York9-cv-3623, 2010 WL 3734098, at *6
(S.D.N.Y. Sept. 23, 2010) (only first and partlnfd Colon categories survivigbal); Kleehammer v.
Monroe Cnty,. 09-cv-6177, 2010 WL 4053943, at *8 (W.D.N.Y. Set2010) (“Plaintiff must allege
either that [defendant] had a hand in the allegettitutional violation, or created a policy or tam
under which the unconstitutional practices occufjed
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“prison official’s ‘deliberate indifference’ to aibstantial risk of serious harm to an inmate
violates the Eighth Amendment.” 511 U.S. at 8#8s notable thaFarmerrepeatedly refers to
the defendants only as “prison officials” and netigervisory officials” — even though the
defendants were indeed in supervisory positiortss iB because, despite their “supervisory”
titles, their conduct in question was not supenmyiso nature. The Court’s choice of words
makes sense, therefore, because liability baselldrerate indifference appliesaoy prison
official, even the lowest-ranking guard who hassapervisory authority over any subordinate.
Thus, in deciding that the defendants may be haldd, theFarmer Court did not invoke their
inadequate “supervisory” conduct (in the superv@mdrordinate sense); it simply cited the
defendants’ failure to protect the plaintiff frorther inmates.

On the other hand, it is clear thatGolon the Second Circuit was referring only to types
of true “supervisory” conduct. Althoudgbolon Categories 2 and 5 do not explicitly reference
supervisory conduct, the meaning of the courtearcbecause before setting out the five
categories, it refers to establishing the “persamadlvement of asupervisorydefendant . . . .”

58 F.3d. at 873? IndeedColoninvolved a suit by an inmate against numerousprisficials —
including high ranking officials — for their failarto supervise adequately the conduct of a
subordinate employee (a corrections officer). Gbrt's objective was to establish the instances
where supervisory officials may be held liablettog act of a subordinate, even when the

supervisor was not a direct participant in the leimgled conduct.

12 This reading is confirmed by Category 4, whicplas to a defendant who is “grossly negligent

in supervising subordinates who committed wrongful acts.” Colon 58 F.3d at 873 (emphasis added).
Not only is this category explicitly in the supesery context, but the use of the word “the” before
“wrongful acts” demonstrates that Categories 2&ade referring to condubly subordinates- not

merely unconstitutional acts by random actors.
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Thus,Colon Category 5 regarding “deliberate indifference” was talking about just
any official’s deliberate indifference to the riskan inmate in the generic sensgy( a risk
from another inmate). Rather, it was referring 8upervisoryofficial’'s deliberate indifference
to the risk of inmates posed bybordinate prison officialsThis contextual difference in
“deliberate indifference” betwedfarmerandColonis precisely whygbal can abrogate the
fifth Colonfactor that is based on deliberate indifferencth@supervisorysense without
disturbing the standard for direct liability settfoin Farmer. Thus, Plaintiffs’ attack on
Bellamyfalls short** It also bears noting that the Second Circuitmédgénad an opportunity to
vacateBellamy but it chose to affirm the ruling. Hasty subntitatBellamy and the growing
list of cases that apply the same approach, enthygorrect interpretation ¢dbal, and this
Court should do the same. UndB=llamy therefore, the only categories that suniyieal are
Category 1 (direct participation) and the firsttpeErCategory 3dreationof a policy or custom).
This means that Hasty cannot be held personalbelim theBivenscontext for passive
supervisory conduct’

C. Under Igbal, Plaintiffs Have Not Adequately Alleged Hasty’s Pesonal
Involvement in Claims 3, 6 and 7 and Parts of Claim1 and 2.

As discussed in detail in Hasty’s MTD, Plaintiffaye not adequately alleged Hasty’'s
personal involvement in Claims 3, 6, and 7 andspairiClaims 1 and 2SeeMTD at 17-25.

Knowing that Hasty had no direct participationhie &lleged conduct, Plaintiffs instead have

13 On a related note, Plaintiffs’ contention thatjVen Bellamy. . . allows liability for a supervisor

who personally exhibits deliberate indifferencatchallenged practice” is unsupportedBsllamy
While a “supervisor” — just like a subordinate ayrbe subject tdirect liability for exhibiting deliberate
indifference Bellamyexplicitly holds that a supervisor cannot be scibjesupervisoryliability for
deliberate indifference toward misconduct tsudordinate 2009 WL 1835939 at *6.

1 Plaintiffs’ claim that six rulings from other cinits support their view thagibal did not change

the personal involvement standard for supervisabyillty is misleading.SeeOpp. at 19. A close
reading of those cases reveals that of the cases either do not citgoal at all or simply ignore it in
reaching their ultimate ruling.
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alleged a litany opassiveacts, which are no longer adequate to establisérsgigory liability
underlgbal. For example, Plaintiffs allege that Hasty “allx¥ improper treatment by
“ignoring,” “avoiding,” “neglecting,” “remain[ingplind,” “not tak[ing] any action,” “fail[ing] to
investigate . . . [or] train his staff,” and “appfimg]” policies created by othersSeeCompl.
19 24, 74-76, 79, 107, 129, 130, 132. Other sestd the Complaint allege that problems were
“brought to the attention of,” “reported to,” amagged for “review by” HastySeeCompl.
1197, 110, 114. Even in the rare instances whkxiatiffs allege that Hasty “ordered” certain
conduct, it is typically in furtherance of “implemi§ing]” or “carry[ing] out” “Ashcroft,
Mueller, and Ziglar’s policy.”ld. 1 68, 75. Because these allegations esserdralbynt to
“knowledge, “acquiescence,” and “deliberate indifece,” they are insufficient to state a claim.
For the conspiracy claim (Claim 7), in particul@kaintiffs do not eveattemptto give
details on how, where, or when there was a “meaetfrige minds” between all eight defendants
in this case — they simply state that there wasrdawful agreementSee alsdMTD at 21-23.
Such an allegation is precisely the type of unsugpd’legal conclusion” that is “not entitled to
the assumption of truth.fgbal, 129 S. Ct. at 1950 (quotation marks and citationitted)*®
Indeed, Plaintiffs essentially acknowledge thataheged conspiracy amoiadj eight
defendants never happeneseeOpp. at 74. Instead, they cite to facts that sapdly show one
agreement between the three Washington-based @efisnaihd a separate agreement between
the five MDC-defendants. Plaintiffs cite no sugpstrall for the notion that the Attorney

General actually reached any sort of agreemeniphdinor otherwise — with staff at the MDC.

s Moreover, sinceliscriminatory intenis a required element for the conspiracy clairajriiffs’

failure to allege Hasty’s discriminatory intentelghere is another reason why Claim 7 fails. Fifént

try to demonstrate Hasty’s discriminatory intentasguing that he “singled out Plaintiffs and class
members for restrictive confinement without theidlialized assessment the BOP requires . . .” @pp.
43. However, as discussed above, Hasty role wingaPlaintiffs in restrictive confinement was base
entirely on facially valid orders he received freamior BOP officials and designations made by Bk F
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Moreover, the intracorporate conspiracy doctrines Baintiffs’ conspiracy claim
because all of the defendants are employees @@k SeeMTD at 23 n.18. Plaintiffs contend
that this doctrine does not apply here becauseltakbenged conduct was not a “single official
act directed at Plaintiffs,” but “a pattern of adly by the various Defendants.” Opp. at 76. Yet,
the doctrine is often applied to broad governmeandities and should apply here.

In Dunlop v. City of New YoriNo. 06-cv-0433, 2008 WL 1970002 (S.D.N.Y. May 6,
2008), for example, the court applied the intracoape conspiracy doctrine to bar a claim that
alleged a conspiracy between the New York Citydeolbepartment, the City of New York, and
the Mayor — all disparate parts of the massive Nevk City municipal entity. And that the
defendants “work for different departments of thgyC. . is of no more moment in the
municipal context than it would be if the individwefendants worked for the Mainframe and
Personnel Divisions of IBM and were accused of poirgy with their employer corporation
. ... Such a claim cannot, as a matter of lasustained."™McEvoy v. Spenced9 F. Supp. 2d
224,226 (S.D.N.Y. 1999). The alleged conspiradissussed in these cases are clearly more
amorphous than the conspiracy alleged here beteigehDOJ employees.

Furthermore, Plaintiffs’ contention that the DO&isot a “single entity” because of its
large size is directly contradicted by case lawfakt, the intracorporate conspiracy doctrine has
been applied to bar conspiracy claims against eyepkoof the U.S. Postal Service — a
governmental entity with96,000employeesgeehttp://www.usps.com/communications/
newsroom/postalfacts.htmpee Suttles v. U.S. Postal Se@27 F. Supp. 990, 1002 (S.D. Tex.
1996);Perrott v. United State96-C-4347, 2001 WL 40799, at *3 (N.D. Ill. Jair, 2001).

Moreover, if, as it seems, Plaintiffs are now codiag that the alleged conspiracy that
Hasty wasactually part of was a smaller conspiracy between the MBf&wdants, this claim

would indisputably be barred by the intracorpoxaespiracy doctrine (even under Plaintiffs’
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erroneously narrow reading of that doctrine). ™M2C-defendants worked together every day
(except for Zenk, who replaced Hasty) at the sans®p with a relatively limited number of co-

workers. This type of alleged conspiracy fallsagly within even a constrained reading of the
intracorporate conspiracy doctrine, and, thudgeiaty bars a claim for conspiracy among these
defendants. As such, the conspiracy claim ag&lasty must be dismissed.

CONCLUSION

For each of the foregoing reasons, and those stathé MTD, Hasty should be afforded
qualified immunity as to all claims against himdahe claims against him should be dismissed.
In addition, Hasty incorporates by reference tlggiarents made by the other defendants in their
motions to dismiss and reply memoranda.

Respectfully submitted,

Dated: January 12, 2011 /s/
Michael L. Martinez (MM 8267)
David E. Bell (DB 4684)
CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 624-2500

Attorneys for Defendant Dennis Hasty
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